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January 13, 2023

The Honorable Katherine K. Vidal

Under Secretary of Commerce for Intellectual Property and
Director of the United States Patent and Trademark Office
600 Dulany Street

Alexandria, VA 22314

RE: Comments in Response to 87 FR 63044 “Expanding Admission Criteria for
Registration To Practice in Patent Cases Before the United States Patent and Trademark
Office,” FR Doc. 2022-22569.

Dear Director Vidal:

Invent Together appreciates the opportunity to submit comments on the scientific and
technical requirements to practice in patent matters before the United States Patent and
Trademark Office (USPTO).

Invent Together is an alliance of organizations, universities, companies, and other
stakeholders dedicated to understanding the diversity gaps in invention and patenting and
supporting public policy and private initiatives to close them.!

The Inventor Diversity Gaps

The USPTO and leading researchers have found that women, people of color, and
individuals with lower incomes patent inventions at significantly lower rates than their
representation in the population:

e The gender gap: Less than 13% of all inventors who hold a U.S. patent are women.>
Men-owned businesses are twice as likely as women-owned businesses to hold a patent.
Women hold only 5.5% of commercialized patents.*

e The race gap: Black individuals are three times less likely to become inventors than
white individuals.’ Black and Hispanic male college graduates patent at half the rate of
white male college graduates.®

e The income gap: Children in the top 1% of family income are 10 times more likely to
patent in their lifetimes than children in the entire bottom half of family income.’

Research has also found that the United States dramatically trails China and South Korea in the
percentage of women inventors.

The Benefits of Inventor Diversity
Greater diversity in invention and patenting would create significant opportunities for

individuals and families. Inventors tend to earn higher wages than the general population, with
the majority of inventors (63 percent) in the top 10 percent of all earners.’ Patents also help
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businesses—especially small businesses and startups owned by women and people of color—
access capital, attract customers and licensees, and create jobs. Startups that obtain a patent
employ an average of sixteen more new employees after five years compared to startups that do
not obtain a patent.' Women-owned businesses with patents pending have average revenues
more than sixteen times higher than women-owned businesses without any intellectual property
(IP).!!

Diversity in IP is also crucial to the strength of the U.S. economy. The USPTO has
determined that IP-intensive industries account for more than 40% of U.S. economic activity and
support 63 million jobs—44% of the U.S. workforce. Increasing participation in inventing and
patenting by underrepresented groups would increase annual U.S. GDP by almost $1 trillion,'?
quadruple the number of American inventors,'® and result in new and different inventions.

The Barriers to Inventor Diversity

There are several obstacles to achieving this bright future for individual inventors and the
broader economy. The barriers to equitable participation in inventing and patenting include: a
lack of exposure to inventing; insufficient access to education, mentorship, and capital;
entrenched bias and discrimination; and “gatekeepers” who may hinder access to patenting. This
comment focuses on how the USPTO can address the last barrier through continued attention to
the admission criteria for the registration examination.

The Relationship Between Inventor Diversity and Patent Bar Diversity

Research demonstrates that more individuals from historically underrepresented groups
may patent when they can retain patent attorneys who look like them, understand them, and can
relate to them.!* However, only 20% of patent attorneys are women, 5% are people of color, and
2% are women of color.!?

In a recent study, the Institute for Women’s Policy Research (IWPR) interviewed twenty-
one inventors, including five men and sixteen women, eleven of whom were women of color,
about their experiences patenting inventions.'® Several of the women interviewed reported
experiencing challenges when dealing with patent attorneys.!” For example, some women
reported feeling talked down to by men attorneys and others said they felt more comfortable
working with women attorneys.'® One interviewee shared the following anecdote:

There was a time where we were sitting with lawyers...and then there was a point

where they were explaining something to us and we were trying to explain

something back to them. It was really frustrating because we understand what

they were saying. They didn’t understand what we were saying, but they keep

repeating the same basic information to us as if we didn’t understand it."”’

Similarly, one Latina inventor suggested she only works with women patent attorneys because
they are easier and “better” to work with.2’ The men inventors reported no such challenges or
preferences.?!
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Legal jargon and the technical language associated with an invention can make effective
attorney-client communication difficult, particularly between individuals with different
backgrounds and experiences.?? Because inventions are born of experiences, and because
identities affect lived experiences, patent attorneys from historically underrepresented groups
may bring additional substantive expertise on goods that cater to customers from those groups,
which can aid in the drafting of claims. They may also be able to develop valuable client
relationships with robust and effective communication, which can in turn help inventors feel
more comfortable with the patenting process, and produce the evidence necessary for the
attorney to draft a successful patent application.

All attorneys who wish to become patent practitioners must meet scientific and technical
requirements set by the USPTO. As one former USPTO Director said, “The USPTO evaluates
the criteria for applicants to sit for the registration examination on an ongoing basis in order to
ensure fairness in the process and that patent practitioners who represent inventors are qualified,
understand the technology, and able to effectively communicate with inventors regarding the
technical features of the invention(s).”?> Meeting these goals will require the USPTO to take a
careful look at its admission criteria to ensure that qualified individuals from historically
underrepresented groups are not excluded.

In recent years, researchers and policymakers have suggested the USPTO’s admission
criteria have historically excluded qualified women from the patent bar. A 2020 paper by Mary
Hannon argued that the USPTO’s criteria systemically excluded qualified women from the
patent bar by not including among the Category A enumerated degrees certain degrees more
common among women (e.g., biological sciences and product design) and by including certain
arbitrary requirements (e.g., ABET accreditation for computer science programs).>* Senators
Mazie Hirono (D-HI), Thom Tillis (R-NC), and Chris Coons (D-DE) wrote to the USPTO in
December 2020 regarding the criteria, asking the USPTO to look into and address Hannon’s
contentions.”> USPTO responded by not only answering the Senators’ letter, but committing to
evaluate the patent bar requirements to ensure that they are up to date and do not discourage
applications from women or other underrepresented groups.?®

Invent Together commends the USPTO for its swift response to the Senators’ letter, 2021
modifications to the admission criteria,?’ solicitation of stakeholder input, and continued
attention to this important issue. In addition to our general comments above, please see below
for responses to select questions from the request for comments.

1. Should the Office review applicant degrees and add commonly accepted
Category B degrees to Category A on a predetermined timeframe, e.g., every
three years?

Yes.

Although candidates who do not automatically qualify under Category A may qualify
under Category B or C, qualifying under those categories carries additional burdens, including
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additional documentation and potentially more coursework. To reduce burdens for qualified
applicants, it is important to keep Category A up to date, including by adding commonly
accepted Category B degrees to the Category A degree list.

Invent Together believes that the USPTO should regularly review the scientific and
technical qualification requirements for patent bar examination registration to ensure that they do
not exclude qualified individuals from historically underrepresented groups. Conducting this gap
analysis on a predetermined timeframe (e.g., every two years) will ensure greater transparency
and accountability in the USPTO’s ongoing efforts to evaluate the admission criteria and modify
them as needed.

2. Should the Office accept Bachelor of Science degrees in computer science under
Category A from an accredited United States college or university regardless of
whether the degree program is ABET accredited?

Yes.

Category A should include Bachelor of Science degrees in computer science from an
accredited United States college or university regardless of whether the degree program is ABET
accredited. As Hannon and the Senators’ letter point out, several of the top-ranked computer
science programs in the United States, including the programs at Carnegie Mellon University,
Stanford University, and University of California — Berkeley, are not ABET accredited.”®
Computer science degree earners from these institutions should certainly not be excluded from
admission under Category A.

Thank you for the opportunity to share our views on the admission criteria for the
registration examination and the importance of diversity among patent practitioners. Invent
Together looks forward to continuing to work with the USPTO to promote diversity and
inclusion in inventing and patenting.

Sincerely,

%%

Holly Fechner
Executive Director
Invent Together

! A list of Invent Together’s partners can be found here: https://inventtogether.org/about/.
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